
IV. CHANNEL AND TIER PLACEMENT RULES MUST BE MODIFIED TO
ENSURE THAT LEASED ACCESS IS A "GENUINE OUTLET"

A. Channel Placement

The legislative history of the 1992 amendments to the leased access

provisions indicates that Congress "intended to provide programmers with a 'genuine

outlet' for their programming."39 In this respect, while the FNPRM addresses questions

of tier placement,40 it does not address the related question of channel placement.

Even though a cable operator might designate a channel on the BST or a widely

received CPST, the channel operator might still designate a channel that is so remote

from the majority of channels in the tier that the leased access programmer is paying for

less than a "genuine outlet."

The experience of Telemiami, a Florida-based leased access programmer,

is instructive in this regard. Telemiami stated, in a letter to the Commission, that a

cable operator tried to move Telemiami "from placements on channels 40 and 43 ... to

channels 95 and 96 (placements 36 channels away from the last programmed

channel)."41 GSN is wholly sympathetic to Telemiami's plight. Leased access

39 FNPRM at 11 118; see S. Rep. No. 92, 102d Cong., 1st Sess. 79 (1992) ("1992
Senate Report").

40 ~ FNPRM at 1111 116-20.

41 Telemiami Letter at 7-8.
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programmers do not have the leverage to avoid being placed on the most unfavorable

channels in a given tier.

Accordingly, GSN urges the Commission to adopt a rule that would

continue to allow cable operators to designate any channels they wished to designate for

leased access, but that would also allow a leased access programmer to choose from

among those available channels on a first-come, first-served basis. As discussed below in

Section V, GSN urges that the operator hold open all designated channels for a period

of one week after the effective date of the Commission's rules or such time as a channel

is available. Thus, any such election would be made, in order of priority, after the one­

week period, at such time as the operator and programmer execute a leased access

agreement. This rule would allow cable operators the freedom to designate what

channels would carry leased access programming. It would, however, redress the serious

imbalance of negotiating power suffered by leased access programmers by allowing a

programmer to choose from whatever channels are available at the time the leased

access agreement is concluded.

Perhaps most importantly, this rule would bring the Commission's rules

closer to the overriding Congressional goal of leased access: "divorcing cable operator

editorial control over a limited number of channels.'t42 By leaving channel placement to

the parties, the Commission would also allow a cable operator to relegate a leased

42 H.R. Rep. No. 934, 98th Cong., 2d Sess. 50 (1984).
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access programmer to the most remote channels on a tier. Thus, a cable operator can

assert a measure of editorial control. This type of editorial control over the placement

of programming runs contrary to the wishes of Congress and undermines the entire

rationale underlying leased access.

GSN thus urges adoption of the above rule not only to redress the

imbalance between operators and programmers with regard to channel placement, but

also because the rule would prevent exercise of editorial control in a manner contrary to

the intent of the leased access provisions of the Communications Act.

B. Tier Placement

GSN agrees with the Commission's tentative conclusion that the BST and

the CPST with the highest subscriber penetration qualify as genuine outlets. The

Commission has, however, asked for comments "on whether a CPST that does not boast

the highest subscriber penetration could qualify as a genuine outlet, and under what

circumstances."43 Equating a "genuine outlet" for leased access programmers with

channel locations "most subscribers actually use," the Commission has, as an example,

also asked whether "most subscribers" means more than 50 percent of subscribers.44

43 FNPRM at ~ 119.

44 Id.
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For the sake of clarity, the Commission should only consider the CPST

with the highest subscriber penetration to be a "genuine outlet" for the purpose of the

leased access provisions. Considering any other type of tier, including tiers that might

have more than 50 percent subscriber penetration, assumes that cable channels tiers

remain static for any significant period of time. This assumption does not reflect actual

practice. Cable operators have significant freedom to re-tier channels as they wish.

Reprogramming of tiers, for whatever reason, can drastically reduce the subscribership of

a given cable programming tier. Thus, channel locations that "most subscribers actually

use" can only be those locations that are likely to remain so for the length of a leased

access agreement. The only CPST on which the leased access programmer would have a

measure of protection from adverse reprogramming would be the CPST with the highest

level of subscriber penetration -- this tier would be far more likely to remain stable over

a long period of time, as cable operators are unlikely to alter a programming mix proven

to have the widest appeal. Thus, it would be the only tier that "most subscribers actually

use."

By requiring cable operators to place leased access channels on either the

BST or the CPST with the highest level of subscriber penetration, the Commission would

effectively prevent unfavorable re-tiering. Given the reality of cable re-tiering, a clear

rule would be the only way for the Commission's rules to meet the high standard set by
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Congress when it stated that "it is vital that the FCC use its authority to ensure that

these channels are a genuine outlet for programmers."4S

Moreover, even if re-tiering were not an issue, by placing leased access

programmers on the BST or the CPST with the highest subscriber penetration instead of

tiers with more than 50 percent of subscribers that do not have the highest subscriber

penetration, the Commission has an opportunity to give leased access programmers a

mild 'Jump-start." The added benefit of being carried on the BST or the CPST with the

highest subscriber penetration rate will not make up for nearly four years of lost

opportunities owing to the failure of the implicit fee formula, but it is at least a step in

the right direction.

V. PROGRAMMER SELECfION SHOULD REFLECT THE LIKELIHOOD OF
HIGH DEMAND FOR LEASED ACCESS CHANNELS

The Commission tentatively concluded that operators should use a "first-

come, first-served" system to allocate designated channels until such time as the

operator's leased channel capacity is exhausted, and asked for comment as to what

system should be used when demand does exceed capacity.46 Although a first-come,

first-served system, in general, provides the fairest way of allocating available channel

capacity, the Commission must address two points: first, what does "first-come, first-

4S 1992 Senate Report at 79.

46 FNPRM at 11 128.
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served" mean and, second, what system should be used to set appropriate rates in

markets where demand for leased access channels exceeds the capacity of the operator.

First, the Commission must clarify what "first-come, first-served" means.

Without guidance from the Commission, disputes are likely to arise in the future over

whether notification of intent, submission of a term sheet, actual execution of a leased

access agreement or some other event is sufficient to establish priority. The likelihood

of such disputes is particularly acute if there is a high demand for leased access channels

and programmers are ready to stake their claims the day the Commission's rules come

into effect. GSN suggests that the Commission base the priority of applications for

designated channels on the order in which the cable operator receives written requests

from programmers for designated channels.47 While such a bright-line rule is not

completely free from hypothetical problems, it presents far fewer problems than the

alternative of basing priority on the order in which actual agreements are executed.

GSN's proposed rule allows all leased access programmers to compete on an effectively

level playing field by removing the pressure leased access programmers may feel to

conclude agreements quickly in order to assure access to a designated channel.

Second, the Commission's first-come, first-served proposal does not

adequately provide for the situation where demand for leased access channels exceeds

47 The proposed rule assumes an actual request for a designated channel. This
process should be distinguished form the process by which a cable programmer can
request, and receive within seven days, a schedule of the cable operator's leased access
rates and other information pertaining to leased access. See id. at ~ 40.
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available capacity. It assumes that cable operators will be able to fill their designated

channels gradually, over a period of weeks or months, and that the problem of

insufficient capacity to meet demand can be dealt with as a separate issue from

immediate allocation. This, however, is unlikely to be the case in most markets. Almost

100, and by some counts 150, new or proposed cable networks are currently looking for

open channels on cable systems.48 If the Commission's revised cost formula brings

leased access rates to a level sufficient to allow this huge group of programmers effective

access to designated channels, GSN believes that the cable television industry may

experience the modern-day equivalent of the Oklahoma land rush. Programmer

selection will then be a question not so much of throwing out a carrot of attractive rates

but of beating leased access programmers away with a stick.

The Commission's proposal, however, has not yet been refined to take the

potentially vast demand for leased access into account, to the ultimate detriment of cable

operator revenue. Under the scheme as proposed by the Commission, for example, a

cable operator might find eight different programmers requesting access to its six

channels on the first day. Until the operator has allocated its entire set-aside, the

Commission's proposal arguably could be interpreted to require each leased access

contract to be priced using the Commission's cost formula when actual demand in the

given market would have justified using market rate pricing. This result would come

48 ~ Richard Mahler, "Struggling to Hook Up With Viewers," Los An~eles Times
F1 (April 29, 1996); Michael Katz, "New Networks Fight for Space," Broadcastin~ &
Cable 61 (April 29, 1996); "New Networks" at 3.
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straight out of the cable operator's bottom line, as it is virtually inevitable that

negotiated rates would exceed the rate obtained under the Commission's cost formula.

GSN thus strongly urges the Commission to adopt the following allocation

method in order to avoid the above result. First-come, first-served would be retained,

but demand in the market would be measured by allowing prospective leased access

programmers to deliver written requests for leased access channels to cable operators

during the first week (i.e., five business days) after the effective date of the Commission's

revised leased access rules and, thereafter, within the first week after new leased access

channels are available.49 Such written requests would prioritize the leased access

programmer's choices of specific leased access channels.50 If, at the conclusion of the

first week, the cable operator has not received requests for all of its quota of leased

access channels, it may proceed to execute contracts with those programmers who have

requested channels on the basis of the Commission's new cost formula. If, however,

demand exceeds supply, all programmers who have requested a designated channel by

the end of the week may competitively bid in successive rounds of auctions conducted by

the operator to determine the appropriate price for designated channels. Similar to the

49 Cable operators would be required to give public notice of when a new leased
access channel would become available at least 60 days prior to the date on which such
channel would become available. GSN suggests that such public notice could be given
by requiring cable operators to publish such notice at least twice in a newspaper of
national circulation and in an appropriate cable industry trade publication.

50 It is possible that some leased access programmers might be interested only in
lower-numbered channels. If so, their notice to the cable operator should specify this
preference.
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Commission's PCS spectrum auctions, the operator would notify participating leased

access programmers of the number of bidders, the identity of the bidders and high bids

after each round of bidding and then initiate a new round until no higher bids are

received. Once successive rounds of bidding have eliminated excess programmers,

designated channels can be allocated among those programmers remaining based on the

preferences specified in their respective bid notices and the amounts of their bids (i.e., as

between two "winning" bidders who desire the same channel, the higher bidder will

receive that channel and the lower bidder will be awarded its second choice).

Subsequent negotiation for leased access contracts would then be left to

the cable operators and the programmers, although the Commission should ensure that

the process functions expeditiously and fairly. Winning bidders still would have to enter

into leased access agreements with the cable operator, but cable operators would be

required to enter into these agreements in good faith so that the non-pricing terms of

such agreements could not be used to keep leased access programmers from launching

their programming on a timely basis. Additionally, the Commission should provide for

strict time limits governing both auctions and the execution of leased access agreements

so that leased access programmers have some assurance that the entire process of

gaining access will not take more than a few months. Moreover, the Commission should

provide for mandatory and expedited arbitration to resolve disputes between leased

access programmers and cable operators that arise out of the auction or subsequent

agreement execution processes.
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GSN recognizes that the foregoing suggests only a skeletal framework for

auction and contract execution matters. Although the Commission will have to embellish

this framework based on the other components of its final leased access rules, the

fundamental structure described above should provide a practical mechanism for

allocating leased access channels when demand exceeds supply. Also, the above auction

mechanism is not only consistent with other Commission plans for the allocation of

scarce telecommunications resources, but it is a simple, content-neutral solution to the

rather difficult problem of fairly allocating designated channels when demand outstrips

supply. Moreover, by providing for a period to measure demand, it also acknowledges

the likelihood that demand for designated channels may very well outstrip available

capacity.

VI. TREATMENT OF NOT·FOR·PROFIT PROGRAMMERS

The Commission has raised two issues with respect to not-for-profit leased

access programmers: (1) whether not-for-profits should receive preferential leased

access rates and (2) whether not-for-profits should have a separate set-aside requirement.

GSN strongly opposes the adoption of either type of preferential treatment.
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A. Preferential Leased Access Rates

There has been no persuasive showing before the Commission that

mandating preferential leased access rates for not-for-profits is justified or consistent

with the Commission's obligations to establish the maximum leased access rate.

Although it has been argued that the current rate for leased access under the highest

implicit fee calculation makes it impossible for even the largest not-for-profits to afford

leased access,51 this argument alone does not justify a preferential leased access rate for

such programmers. As many programmers have discovered, current leased access rates

are prohibitively high even for relatively well financed advertising-supported leased

access programmers. A specific example cited by the Petition for Reconsideration filed

by the Council for Media Education ("CME") illustrates this problem with crystal clarity.

CME estimates that it would cost even the largest not-for-profits over $400 million a

year to lease a channel on a national basis, and reasons from that estimate that not-for-

profits deserve preferential rates.52 GSN is hard pressed to find an example of any

programmer that could afford $400 million a year for nationwide leased access. This

figure is, indeed, far higher than the major broadcast networks pay their affiliates for

nationwide access.

51 ~ FNPRM at ~ 104.

52 CME Petition for Reconsideration, MM Docket No. 92-266 (filed June 21, 1993)
at 11-12; see~ FNPRM at ~ 104 & n.128.
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Furthermore, assuming that preferential rates for not-for-profits would

actually result in greater use of leased access by not-for-profits, there has been no

showing before the Commission that such a purpose would actually serve the underlying

diversity rationale of the leased access rules. Not-for-profit programming may be many

things, but it is not necessarily more diverse as a type of programming, nor is it

inherently of higher quality, than any other type of leased access programming.

Thus, proposals for preferential rates or set-asides should not be seen as

attempts to serve the underlying policies of the leased access rules, but should rather be

seen for what they are: an attempt by not-for-profit programmers to get a subsidy for

themselves. As such, preferential rates for not-for-profits fly in the face of the

Commission's statement that since leased access rates must be "at least sufficient to

assure that such use will not adversely affect the operation, financial condition, or market

development of the cable system," the Commission does not "believe that Congress

intended that cable operators subsidize programmers who seek access to their systems

through the provisions of Section 612."53 Although the cost formula and market-based

calculations would prevent cable operators from subsidizing for-profit leased access

programmers, any rate set below the Commission's proposed maximum leased access

rate inherently fails to take into account the opportunity costs lost by the cable operator.

Thus, in order to subsidize not-for-profit programmers, the cable operator would be

effectively penalized.

53 FNPRM at ~~ 26-27 (quoting Communications Act § 612(c)(1), 47 U.S.c. §
532(c)(1)).
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Indeed, either the operator would have to subsidize such programmers, or

the costs would be passed on to other, for-profit leased access programmers. Nowhere in

the statutory language of the leased access provisions or their legislative history has

Congress allowed the Commission or cable operators to engage in social engineering by

mandating cross-subsidization among leased access programmers.

In response to the Commission's request that parties demonstrate whether

current leased access programming is sufficiently diverse and whether preferential

treatment would affect that diversity, GSN responds that it is impossible to do so given

the current environment of leased access. Very few programmers actually make use of

leased access at the present time, and thus it would be extremely difficult to assemble a

statistically significant sampling. Even if one could, it bears repeating that one could

only show a snapshot of the diversity of programming under the current highest implicit

fee formula regime. Should the Commission adopt its proposed cost formula, the picture

of diversity in leased access programming may change drastically. Assuming costs come

down, the new cost regime may favor greater participation by not-for-profits. GSN

expects that it will.

As such, GSN requests that the Commission reject any calls for preferential

leased access rates and allow its proposed regime to go forward without additional rules

for which no need has been shown and no Congressional directive exists.
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B. Separate Set-Aside Requirement

The Commission also has requested comment on whether the

Communications Act allows it to consider a separate set-aside requirement for not-for-

profit programmers.54 GSN believes that such a set-aside, which is not specifically

authorized by the leased access provisions of the Communications Act,55 is in fact

unnecessary.

As the Commission itself has noted, many not-for-profits already have

access to cable carriage through PEG requirements.56 Additionally, qualified minority-

owned and educational programming -- much of which is not-for-profit -- can substitute

for up to 33 percent of a cable system's leased access programming under Section 612(i)

of the Communications Act.57 Given these avenues available for non-profits, it is quite

understandable that Congress did not see the need to mandate a set-aside for not-for-

profits. Also, GSN's proposal discussed above at Section II.C would prevent a single

category from occupying over 50 percent of designated leased access channels, and thus

should redound to the benefit of not-for-profits. Finally, the observation above that

54 Id. at ~ 114.

55 See Communications Act, § 612, 47 U.S.C. § 532.

56 ~~, FNPRM ~~ 103 and 112. It may be argued that not all not-for-profits
can make use of the PEG provisions. However, given the educational content of many
not-for-profit channels, qualification should not be difficult for a large number of these
programmers.

57 47 U.S.c. § 523(i).
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preferential rates for not-for-profits do not necessarily serve the underlying purpose of

the leased access rules to promote diversity is equally applicable to set-asides.

VII. DISPUTE RESOLUTION

The Commission has proposed to streamline the dispute resolution process

by requiring independent certified public accountants to examine a cable operator's rate

calculation prior to any filing of a complaint by a leased access programmer. Although

GSN supports this attempt to simplify the process by which disputes over leased access

may be resolved, it requests that the Commission modify its proposed rule in three

respects.

First, the findings of any accountant chosen by both parties to a dispute

should be made final and binding, similar to the terms of an arbitration, on the parties.

As such, the parties would essentially stipulate to the facts of the accountant's report in

any subsequent proceeding, thereby preventing both parties from challenging the

accountant's determination and avoiding wasteful rehashing of rate information.

Second, the accountant's expenses should be paid by the loser, but only if

the difference between the accountant's report and the amount charged by the cable

operator for leased access shows a differential of greater than 10 percent. Thus, if the

accountant determines that the cable operator overcharges by more than 10 percent, the

cable operator would pay. If the accountant determines that the cable operator
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undercharges by more than 10 percent, the cable programmer would pay. Otherwise,

each party would pay one-half of the cost. (GSN believes that, in most cases, the parties

would split the cost.) This system would provide an incentive to bring cases against gross

overcharging, and a disincentive against bringing frivolous cases.

Third, should the parties be unable to agree on an accountant within five

business days of the programmer's request for review, the operator and the programmer

should be allowed to designate one accountant each, and these accountants would then

designate a neutral third accountant to make the report. The Commission's proposed

rule would allow the operator to do so unilaterally.58 However, allowing the operator

to designate an accountant in default of agreement with the programmer gives the

operator no incentive to agree to any accountant suggested by the programmer.

Moreover, unilateral designation is particularly unfortunate if a unilaterally chosen

accountant's findings are then binding on the programmer. Furthermore, if the

programmer is proved to be wrong and is required to pay the accountant's fees, the

programmer will be required to pay fees to an accountant the programmer did not

choose and may not have wanted. The consequences of allowing unilateral designation

of an accountant to resolve disputes are such that the Commission should require the

designation of a third accountant as described above, a fair practice consistent with that

often used in alternative dispute resolution.

58 See FNPRM at ~ 56.
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CONCLUSION

The Commission's cost/market formula and related proposals in the

FNPRM are important developments in establishing a favorable climate for the growth

of independent cable programming. They will enhance the diversity of programming

available and inure to the benefit of cable subscribers. GSN believes that the

modifications to the Commission's proposed rules discussed herein clarify and refine the

Commission's proposals, and further advance the policies underlying leased access.

Accordingly, GSN respectfully requests that the Commission expeditiously adopt its

proposals in the FNPRM as modified by the clarifications and refinements advanced by

GSN in these comments.

Respectfully submitted,

THE GAME SHOW NETWORK, L.P.
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Its Counsel
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EXHIBIT A

AFFILIATION OF MAJOR CABLE PROGRAMMING NE1WORKS



EXHIBIT A

Table 1 lists the major cable programming networks ranked by distribution at the end of
1984, at the beginning of 1993 and at present. Affiliation is classified as either
"independent" or "MSO-owned." The most recent list (April 1996) includes the
classification of "broadcaster/retransmission consent" to account for two new major
networks that gained the majority of their distribution by accepting channel capacity in
lieu of straight cash payments to the broadcast groups which own them. Each of the
MSO networks is at least 20% owned by one or more of the top 15 MSOs, all of which
presently claim at least one million subscribers. Independent networks marked with an
asterisk are either owned in part by one or more smaller MSOs or were owned by an
MSO at some point in their history.

A mere glance at the relative sizes of the three lists illustrates the growth in the number
of cable program networks as channel capacity expanded dramatically over the 12-year
period. Unfortunately, the number of competitive voices in the marketplace, as defined
by independently owned networks, has declined considerably, not only in relative terms
but even in absolute numbers. As illustrated graphically in Figure 1, nearly 65% of all
networks reaching 5 million or more subscribers at the end of 1984 were independently
owned, in contrast to only 35% of networks reaching 15 million or more subscribers at
the beginning of 1993, and fewer than 25% of networks reaching 17 million or more
subscribers at present. While the number of networks listed has risen from 28 in 1984 to
45 in 1996, the number of independently owned networks has actually declined from 18
to 10 over the 12-year period. Of the 10, six have been owned by MSOs of one size or
another during most of their history, and the remaining four were launched in the early
1980s and were well established by 1984.

In assessing the state of cable program competition, it is also worth noting that network
ownership is concentrated in the hands of the very largest system operators. In fact, the
two largest system operators have major equity interests in more than half of the cable
networks on the current list. Clearly, significant increases in channel capacity have done
nothing to ameliorate the competitive problem, and the need to utilize leased access
capacity to engender competition in cable programming is even more critical today than
it was when Congress addressed the issue in the 1992 Cable Act.
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Source: Attached Table 1
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